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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BENJAMIN H. WARNER, JR. 
Appellant 


v. No. 15,968 


FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


GEORGE W. SMITH 
Intervenor. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


STIPULATION 


I. Counsel for Appellant, Appellee and Intervenor| hereby 
stipulate that the issues presented by the above-entitled ¢ase are as 
follows, it being agreed that the parties do not concede the correctness 
of any factual or legal premises which may be implicit in the formula- 
tion of the questions: © 

1. Whether the Commission acted arbitrarily, capriciously 
and contrary to law in concluding on the basis of the record herein that 
the public interest, convenience or necessity would be better served by 
a grant of the application of George W. Smith than by a grant of the ap- 
plication of Benjamin H. Warner, dr. 

2. Whether the Commission erred in concluding, on the 
basis of the evidence of record, that system capacity was a determinative 
factor in the proceeding. 

3. Whether the Commission erred in concluding, on the 
basis of the evidence of record, that proposed rate structures were a 
determinative factor in the proceeding. 
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4. Whether the Commission erred in dismissing as "de 
minimis" and "immaterial" the comparative advantages relied upon by 
Benjamin H. Warner, Jr. 

5. Whether the Commission erred in failing to give considera- 
tion to all of the comparative factors advanced by the applicants. 

If. Appellee and Intervenor reserve the right to argue that one or 
more of the issues stated above are not properly before the Court. 
Il. Counsel for all the parties further stipulate that: 

1. Appellant will serve and file its brief on or before Feb- 
ruary 3, 1961; Appellee and Intervenor will serve and file their briefs 
on or before March 10, 1961; and Appellant will serve and file its reply 
brief, if any, on or before March 24, 1961. 

2. The printed Joint Appendix will be filed on or before March 
24, 1961; References to the record appearing in the various briefs on 
the parties shall be to the page numbers in the original record certified 
to this Court. In the printing of the Joint Appendix there will be set forth, 
in addition to the| consecutive numbering of the pages of the Joint Appendix, 
the original record page numbers in bold type and indented in a manner 
which will render it convenient for the Court to locate the pages 
referred to in the briefs. 


Respectfully submitted, 


/3s/ MaxD. Paglin 


Assistant General Counsel 
Federal Communications Commission 


/s/ Howard J. Schellenberg, Jr. 
Counsel for Appellant 
Benjamin H. Warner, J. 


/s/ Seymour M. Chase 
] Counsel for Intervenor 
George W. Smith 
October 31, 1961 


[Filed November 3, 1960] 
Before: Fahy, Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 


their stipulation dated October 31, 1960, pursuant to Rule 


38 (k) of the 


General Rules of this Court, and the stipulation having been considered, 


the stipulation is hereby approved, and it is 


ORDERED that the stipulation dated October 31, 1960, shall control 


further proceedings in this case unless modified by furthe 


r order of the 


court, and that the stipulation and this order shall be printed in the joint 


appendix. 


Dated: November 3, 1960 


nn 


[355] 


[Excerpts from Smith's Written Affirmative Case] 
Perhaps the most critical evidence of the need of Orange County 


for its own local paging service is the fact that telephone 


calls from all 


points in the county to Los Angeles involve substantial toll charges, 


while calls from those points to Santa Ana can be made at 
Following, for example, are cities within Orange County 


the local rate. 


from which Mr. 


Smith's office can be reached at the local rate, and the toll charges for 


calls from those same points to Los Angeles. 


Toll to Los Angeles 


Anaheim 30 or 35 cents 
Brea 

Bueha Park 
Fullerton 
Garden Grove 
40 or 45 cents 


35 or 40 cents 


Newport Beach 
Orange 
Placentia 


25, 30 or 35 cents 
20, 25 or 30 cents 
25, 30 or 35 cents 
30, 35 or 40 cents 


30, 35 or 40 cents 


Santa Ana | 35, 40 or 45 cents?’ 
Huntington’ Beach 35, 40 or 45 cents 
Westminster 30 or 35 cents 
Midway City 30 or 35 cents~/ 


3/ : 
~’ Orange County Telephone Directory, Pacific Telephone and Telegraph 


Company, November 1958. 


4/ Telephone Directory, General Telephone Company of California, 
November, 1958. 
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That a present demand exists for radio paging service in Orange 
County is revealed by the fact that Mr. Smith has been receiving in- 
quiries about such service at least once each week on an average. How- 
ever, in order to obtain a more reliable index of that demand, Mr. Smith 
has conducted a survey. The letter and the postcard attached hereto 
(Attachments A & B) were mailed to 500 potential subscribers in Orange 
County during January and February, 1959. At this date, a total of 151 
of the postcards ihave been returned. The results are as follows: 


No. % 
I would want such a paging service as soon | 
as it can be made available 21 13 


I believe that such a paging service might 
be helpful to me and I would like to see it 
established so that I might give it further 
consideration 91 61 


I would have no interest whatever in such a 

paging service Ae ¢ ¢ 39 26 
Of the 39 persons who checked the third response, five took the trouble 
to add written comments, as follows: (1) "I don't believe I could 
personally use it, but our salesmen might on their own" - an automobile 


dealer, (2) "But it would be a good service for other men, I am sure" - 


a dentist, (3) "I find that my present service answers all my needs but 
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5 
I would like to see it here for others", (4) "I believe that service has 
definite merits but is not applicable to my business", and (5) "But that 
it is a terrific idea". 


[357] 
Mr. Smith intends to act vigorously to publicize and to promote the 
proposed service, enlisting as many subscribers as possible, in order 
to insure the perpetuation of the service with high quality, widespread 
use, and maximum utilization of the frequency. Customary methods of 
advertising will be employed, including newspaper and radio facilities to 
the extent possible, with heaviest reliance being placed on direct mail 
advertising. Preparing for this, and based on his familiarity with the 
area and his experience in telephone answering services, Mr. Smith has 
undertaken to identify the persons and organizations engaged in the various 
businesses and professions which would constitute sources of subscribers 
for paging service. Following is a numerical summary of his findings: 
Accountants 165 Attorneys 302 
Advertising agencies 36 Beverage Companies 
Air Conditioning 31 Boat Dealers 
Air Express ; 1 Boats, Charter 
Air Taxi & Charter Services Boiler Repair 
Aircraft dealers Bonding Companies 
Aircraft Equip. & Parts Burglar Alarm Systems 


Airports Business Opportunity 
Brokers 


Ambulance Services Carpet Layers 

Appraisers Cash Register Repair 
Architects Caterers 
Auctioneers Cesspool Service 
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Chemical Companies 


Consultants (Business 
& Engineering) | 


Contractors, Building 
Contractors, Cement 
Contractors, Ditching 
Contractors’ Equip. 
Contractors, Masonry 
Crop Dusting 

Court Reporters | 
Dairies | 
Delivery Services 
Dental Laboratories 


| 
Detective Agencies 
Drilling Companies 


Electrical Appliance. Repairs 


Electricians 

Elevator Maintenance 
Engineers 

Exterminating Companies 
Fire Protection Equip. 
Freight Forwarding 
Furnace Repair 

Garages 

Gas Equipment Servicing 


Painting Contractors 
Paper Products & Supplies 


Paving Contractors 


Geologists 


Gasoline & Oil 
Distributors 


Guard Service 

Hospital Supplies 

House Movers & Wreckers 
Hydraulic Equipment 
Insurance Agencies 
Insurance Companies 
Janitor Services 

Junk Dealers 
Laboratories 


Landscape Architects 
& Construction 


Laundries 

Linen Supply 

Lumber Dealers 
Machinery Companies 
Manufacturer's Agents 
Moving & Storage 
Newspapers & Dealers 
Oil Producers 

Oil Well Supply 
Orchardists 
Osteopaths 

Oxygen Equipment 


Surveyors, Land 
Surveyors, Marine 


Swimming Pool Construc- 
tion & Service 


Physicians Taxicab Companies 
Pipe Companies Tool Companies 
Plastering Contractors Towing Services 
Plumbers Tree Services 
Photographers Trucking Companies 
Produce Brokers Veterinarians 
Public Relations Services Washing Machine) Repair 
Pump Companies Watchmen, Patrol 
Radio and Television Service 175 Water Companies 
Refrigeration Services 51 Water Softening Services 
Real Estate Brokers Welding Companies 


Roofing Companies Welding Equipment and 
Repair 


Sewer Contractors Window Cleaners 
Sign Companies X-Ray Services 
Sprinkler Systems Vending Machine Companies 
Steel Companies Yacht Brokers 
Steel Fabricators 


7 F ; - 
2 Except as otherwise noted, the source for the information in this 


exhibit is the Orange County Progress Report, prepared for the Board of 
Supervisors, County of Orange, September, 1958. 


36 2/ 


8 
[360] 


ATTACHMENT A 


TELEPHONE ANSWERING Bureau 
Gallions Telephone 


801 North Bush Santa Ana, California PHONE NO Answering 
Kimberly 3-9391 Bureau 
JEfferson 7-3194 
KEllogg 2-1619 
Dear Friend: 


May I impose upon you for two or three minutes of your time? 


Iam one of several applicants seeking authority from the Federal 
Communications Commission to establish a radio paging service in this 
area. With that authority I would be able to offer you a new service 
which could add marvelously to the efficiency with which you conduct 
your own business or profession. Let me explain the system. 


You would be furnished a radio receiver. Two kinds would be 
available, one no|bigger than a king-size pack of cigarettes to be slipped 
neatly into your pocket or purse, and one ready for mounting in your 
automobile. You) would also be assigned a three digit code number. Now, 
when your telephone does not answer, and our answering service cuts in 
to take a message, we would promptly put your code number "on the air". 
By listening in on your receiver every once in awhile, you could know in 
a matter of minutes that someone is trying to reach you. Your code 
number would be/broadcast once a minute for as much as two hours - day 
or night - so there's hardly any chance that you would miss a message. 
By using the nearest telephone, you could take the order, or see the 
patient, or advise the client, or service the customer, or make an appoint- 
ment, with such speed and efficiency that you would dazzle him. The 
system can even be arranged so as to keep you in constant touch with any 
employees or agents who work for you outside your office. And the 
anticipated cost of this service to you would be just $10 a month. 


Now the problem is that we must show the Federal Communications 
Commission that|there are a substantial number of people who would be 
interested in this paging service. Here is where I need your help - the 
time it would take you to fill out and mail the enclosed post card. 


You are undertaking absolutely no obligation - you are making 
absolutely no commitments. The post card will be kept in our files. You 
will not be subjected to repeated solicitations. You are just lending a 
helping hand. 


Thank you very much. 


George W. Smith 
/s/ George W. Smith 


Franchised “Answer America” 


Ey Postage 
Will Be Paid ¥ 
b 


\ 


BUSINESS REPLY CARD 
First Class Permit No.36046, Sec. 34.9, P.L.&R. Los Angeles, Cal. 


TELEPHONE ANSWERING BUREAU 
$01 BUSH 
SANTA ANA, CALIFORNIA 


Dear Mr. Smith: 
I have your letter describing the Radio Paging Service whic 
may be established in Orange County. 


I would want such a paging service as soon as it can be 
made available. 


I believe that such a paging service might be helpful to 
me and I would like to see it established so that I might 
give it further consideration, 


1 would have no interest whatever in such a paging ser- 
vice, 


Y our name 


[Tr. 691] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Friday, May 8, 1959 
* * * * 
The above-entitled matters came on for further hearing, pursuant 
to adjournment, in Room 1146, New Post Office Building, Washington, 
D. C., before HERBERT SHARFMAN, The Presiding Officer, at 10:00 


o'clock a.m. 
* 


[Tr. 712] 
* * 
BENJAMIN H. WARNER, JR. 
was called to the stand as a witness, and, after being duly sworn, was 


examined and testified, as follows: 
* * 


[Tr. 796] 
* 1 
CROSS EXAMINATION 
By Mr. Bader: 

Q. Mr. Warner, in terms of units served what do you think is 
going to be the capacity of your one-way station? A, One-way paging? 

Q. Yes, sir. A. Well, I figure with thirty second cycles with 
both short message relay and code signalling, I would say with thirty 
second cycles we can get up to 150, and by increasing it to sixty second 
cycles we can get up to three hundred accounts. If we go to ninety 
second cycles we can get 450, and there might be a'time during the day 
when we would want to run twenty second 


11 
[Tr. 797] 
cycles and step it back and forth. We would have the tapes cut so they 
could be put right on the heads and we might not run the same cycles all 
the time. 


Mr. Bader: No further questions. 
* * 


[1065] 
[EXCERPTS FROM CONCLUSIONS IN SMITH'S 
PROPOSED FINDINGS AND CONCLUSIONS] 
Smith and Warner 
Areas and Population to be Served 
13. Smith and Warner both intend that the proposed service is to 
be of primary benefit to Orange County, and both have proposed antenna 
sites at the same location for that purpose. Nevertheless, differences 
in the installations contemplated produce differences in the areas and 
populations they would serve. Smith would provide 43 dbu service to an 
area of 667 square miles containing a population of 756,992, while 
Warner would serve 621 square miles containing 716,664 persons. The 
difference of 46 square miles and 40, 328 persons is sufficient to warrant 
a minor preference for the Smith proposal. 


Background and Experience 

14, Both Smith and Warner have experience which would be highly 
valuable in the establishment and rendition of a common carrier radio 
paging service. Warner has the experience of six years of providing 
two-way mobile radio services as a common carrier. Smith has a tech- 
nical education and background, has gained expertise in the functions and 
responsibilities of telephone carriers through his employment with the 
California Public Utilities Commission, and has five years of management 
and operating experience in an allied business, the telephone answering 
services. Both applicants have been found qualified for the proposed 
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service and neither merits a preference over the other in matters of 


background and experience. 


Technical Facilities and Equipment 
15. There is no basis for finding any material differences in the 
quality or serviceability of the technical equipment and 


[1066] 
facilities proposed, and what both Smith and Warner have planned for ap- 
pears adequate for the performance of the services contemplated. Only 
the proposed message repeater units warrant some attention. Warner 
would use a tape ‘recorder unit operating on a 30-second cycle. Thus, 
while one tape containing codes and messages is running, a new paging 
call may be introduced into the cycle only by the recording of a new tape. 
For this reason, apparently, in normal operation a new tape would not 
be recorded until several new paging calls have accumulated. It follows 
that there would be an interval, perhaps of several minutes, between the 
receipt of a call and the first broadcasting of the subscriber's code or 
message. The message repeater system proposed by Smith. would 
eliminate that interval. The codes and standard coded messages for all 
subscribers would be recorded permanently on sections of tape, and 
each such section would be mounted on a card. The card would have 
space on which pertinent information would be typed, and it would be 


maintained in a file readily accessible to the paging operator. The re- 


peater unit would be a revolving disc designed to receive the aforemen- 
tioned cards in slots along its side in such fashion that the sections of 
tape would contact a pickup head. It becomes apparent that only a few 
seconds need be consumed in the removal of the card from the file, the 
placement of the card on the disc, and the interval necessary for the 
card to revolve toward the pickup head. In view of the superiority of the 
Smith system in this respect, a minor preference must be accorded to 
Smith. 


[1067] 
13 
Management and Operations 
16. Smith would exercise direct supervision and control of the 
proposed operation and would be available on a 24-hour basis 


[1067] 
to meet all exigencies. Although he is now fully occupied in the conduct 


of his two telephone answering exchanges, Smith has shown how he can 
free himself to the extent of 80% of his working hours, and he has rep- 


resented that he would do so if his application is granted., Warner made 
no representation as to the degree to which he would participate in the 
management of the proposed service. He is now normally occupied for 
six days each week. Some 95% of this time is consumed by his participa- 
tion in the management and operation of the automobile repair business 
and the mobile radio systems, the remaining 5% being devoted to the tele- 
phone answering service, and elements of these several enterprises are 
scattered over six different locations in Santa Ana, Warner did not 
indicate whether he would arrange to provide himself adequate time for 
the establishment, promotion, and operation of the proposed paging serv- 
ice, nor is there anything in this record from which it can be found that 
he would be able to do so. The Commission requires some assurance 
that authorized common carrier radio operations will be conducted 
directly and effectively by and under the control of its licensees. The 
foregoing leads us to place comparatively greater reliance in Smith in 
this regard, and to award him a preference accordingly. 
17. Warner proposes to render paging services by the mixed use 
of codes and messages broadcast in 30-second cycles. By his own 
estimate this would limit the service capacity of his system to some 150 
subscriber receivers. Smith proposes to use only a three-digit code for 
each subscriber, sometimes augmented by a letter symbol for added 
meanings, these codes to be broadcast in 60-second cycles. By this 
arrangement Smith's system would have a capacity for service to some 
600 subscriber units. While 


[1068] 
14 

[1068] 
available frequencies and existing paging services remain relatively 
scarce the Commission must prefer a paging service planned to meet the 
basic needs of a larger number of persons over a system planned to meet 
the more refined needs of a smaller number. The Smith proposal warrants 
a preference on this point. 


Rates and Charges be 

18. Superficially it appears that both Smith and Warner propose a 
$10 monthly rate for the proposed paging service, but closer examination 
reveals wide differences in what the subscriber would have to pay. First 
there is the minor point that the Smith $10 rate is for unlimited service 
while the Warner $10 charge is for the first 60 signals, each additional 
signal costing 15 cents. The truly significant point arises out of Warner's 
definition of a "signal" as a single transmission of a code or a message 
consuming not more than 5 seconds. This definition was stated quite 
clearly in Warner's written affirmative case, and its simple meaning was 
reaffirmed by Warner during cross examination. Now let us see the 
curious result it produces. As noted above, Warner proposes to broad- 


cast the code or the message for a given subscriber once each 30 seconds. 
Each such broadcast would constitute one "signal" within Warner's defini- 
tion. Assuming, then, that one such code or message was broadcast for five 


minutes before it was removed from the cycle, the subscriber's account 
would be chargeable for 10 "signals". At that rate, the subscriber's 

basic monthly allowance of 60 "signals" would be consumed by his use of 
the service on just six occasions, and each additional occasion during the 
month would cost the subscriber an additional $1.50. If we assume that 
the subscriber's!code or message was broadcast for 10 minutes (20: signals) 
on each 


[1069] 
occasion before being removed from the cycle, the monthly $10 charge for 
60 "signals" would buy him just three uses of the service, and each 
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additional use would cost him $3.00. The following tabulation indicates 
the comparative cost to the subscriber of the Smith and Warner services 
under various circumstances, including those described above: 


Assuming transmission for 5 minutes on each occasion 


Number of Cost under Cost under 
Occasions Smith rate Warner rate 


6 $10 
10 10 
15 10 
20 10 


Assuming transmission for 10 minutes on each occasion 


Number of Cost under Cost under 
Occasions Smith rate Warner rate 


3 $10 $10 
6 10 19 
10 10 31 
15 10 46 
20 10 61 


The foregoing demonstrates dramatically that the Smith rate proposal is 
significantly lower, more reasonable, and more suited to the public 
interest than the Warner rate proposal. Smith then merits a strong 
preference on the matter of rates. 
Staff 
19. The staff organization proposed by Smith is adequate for the 
service proposed. As to Warner, we cannot be sure. Warner's staff 
proposal amounts to a representation that the operations of the one-way 
paging service would be absorbed by the present staff of the telephone 
answering and two-way mobile radio services, and that he would hire 


and train additional personnel only when the volume of one-way paging 


business began to 


[1070] 
degrade the two-way service. It is quite possible, of course, that this 
proposal would meet all staff requirements, but the assurance we are given 
is minimal. In the absence of a more precise showing that given employees 
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have given amounts of unused time during given periods of the day and 
night, and without a plan for the organization and use of that time for 
the conduct of the paging service, we cannot draw more than a vague 
confidence that Warner's staff arrangements would be adequate for 
regular and effective service. And even that degree of confidence is 
further debilitated by the extraordinary rate of turnover in Warner's 
staff. Nine positions in his organization had been filled by 17 different 
employees during the six months immediately preceding the hearing 
herein, and one such employee, a switchboard operator, was hired by 
Warner without any effort to learn that she had been discharged from 
her last position for the use of profanity and for unreliability in 
attendance. This recent history of instability in Warner's staff leaves 
us with doubts as to the reliability of his staff proposal, and those doubts 
are not resolved by Warner's explanations in this matter. Making the 
required comparison, we find more assurance in the Smith staff proposal 
and we accord him a preference on that ground. 


Planning, Promotion, and Anticipated Volume 
20. In an effort to measure the existing demand and the potential 
volume for the proposed paging service, Smith identified as potential 
subscribers more than 6,000 persons and organizations engaged in more 
than 100 different businesses and professions, then he conducted a formal 
mail survey among a sample of such potential subscribers. Warner made 


no such 
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efforts. His estimate of the demand was based only on unsolicited inquiries 
he has received regarding paging service, and his estimate of anticipated 
volume was based partly on those inquiries and partly on the experience 
of Crabb as revealed on the record herein. 

21. Smith would promote the proposed one-way paging service by 
a planned campaign commencing two months in advance of the opening of 
the service, and composed of newspaper, radio, trade press and direct 
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mail advertising , as well as demonstrations before organized groups, and 
individual sales solicitations. Smith has conducted similar campaigns 
for his telephone answering businesses and the excellent rates of growth 
achieved in those enterprises speak for the success of those campaigns. 
As a result of the campaign he now plans, Smith would expect to have 50 
receiver units to serve at the opening of the paging service and to gain an 
additional 10 each month thereafter, for a total of at least|80 at the end 
of the first quarter. 

22. Warner presented no plan for any sort of sales campaign as 
such. The fulltime salesman now employed to solicit subscribers for the 
two-way radio services would undertake also to sell the one-way paging 
service, and Warner estimates that sales would be made to 15% or 20% of 
the persons solicited. He judges that he would have 75 units in service 
for one-way paging at the end of the first 6 months of operation. Warner's 
efforts to promote his two-way mobile radio systems have been composed 
of advertising in the classified telephone directory and direct mail 
solicitations , in addition to the employed salesman. The success of 
those efforts can be measured by the growth in the use of the services. 
Warner expected that 100 units would be 


[1072] 
using his 150 me facility by the end of 1955, but that total has not been 
reached even to this date. The number has vacillated from 61 units in 
October, 1955, to 47 units at the end of 1957, to 75 units at the end of 
1958, to 70 units at the time of the hearing. Although the 450 mc band 
facility was in operation for more than a year at the time of the hearing, 
Warner was serving only 10 units with this system. 

23. The foregoing provides us a basis for concluding that, compara- 
tively, we can place greater reliance on the willingness and ability of 
Smith to stimulate public use of the proposed paging service and, therefore, 


that Smith merits a preference in this area. 
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Warner's Past Representations to the Commission 


24. Our findings of fact under this heading lead us to the following 

conclusions: 

(a) Warner was puffing when in 1949 he represented to the Com- 
mission that the proposed 150 mc mobile service was needed 
by a variety of emergency services, particularly "several" 
ambulance services, and for the protection of the public in the 
event of public emergencies through cooperation with police 
and fire authorities. The record shows that Warner then had 
in mind only two ambulance services (one his own), that only 
one ambulance service is now being served, and that Warner 
has no cooperative arrangement with any police or fire depart- 
ment. 

Warner has failed to honor his representation, in his application 
for the 450 mc facility, that 


[1073] 
this second channel was needed in order to permit separation of 
the message relay and direct dispatch services, notwithstanding 
that the Commission relied on that representation, among other 
findings of fact, as the basis for its conclusion that a grant to 
Warner for the second facility would be in the public interest. 
Warner also exaggerated when he led the Commission to believe 
that the second two-way channel was needed because his first 
facility was being "taxed". He was then serving 61 units with 
the one channel, he is now serving 80 units with the two channels, 
and he now estimates the combined capacity to be 160. 
When it suited him to do so, in 1955, Warner represented that 
his two-way system in the 150 mc band could be expected to 
serve as many as 100 units, and that not even this many repre- 
sented "saturation" of the channel, whereas in the instant 
proceeding Warner represents that the capacity of this system 
is only service to 80 units. 
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(e) Warner exhibited some carelessness in failing to indicate in 
his last two annual reports to the Commission that 6 mobile 
units served by the two-way systems are in use|for his own 
automobile repair business. 

The most recent annual report filed by Warner reveals that he 

has attached a substantial dollar value ($35,000) to the licenses 
issued to him by 
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the Commission, and has included that value among the assets 
listed in his balance sheet, notwithstanding that Warner is 
expected to know the principle that a licensee secures no vested 
interest in any authorization granted by the Commission, and 
that he is presumed to have acknowledged his acceptance of 
that principle when he executed the original applications for 
those licenses. (See FCC Form 401, page 4, item 30,1 RR, 
198, p. 344.) | 

25. While the foregoing conclusions might not pose a critical question 
as to Warner's qualifications to be a licensee of the Commission (even if 
such qualifications were in issue herein) we cannot escape] weighing these 
matters in giving comparative consideration to the Smith and Warner pro- 
posals. Smith has not previously been a licensee of the Commission, but 
the record of his background and experience provides no basis upon which 
his reliability may be doubted. As is indicated above, we cannot say the 
same for Warner. The foregoing conclusions indicate a degree of care- 
lessness in reporting to the Commission, and irresponsibility in repre- 
sentations to the Commission, which must be charged against Warner for 


the purpose of the comparison we are required to make here. 


Warner and the Fair Labor Standards Act 


26. Following a recent investigation of Warner's employment and 
payroll records, the Wage and Hour Division of the United States Depart- 
ment of Labor reached a determination that Warner was guilty of a 
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violation of the Fair Labor Standards Act (U.S.C.A., Title 29, $207) for 
failing to pay the required premium for 


[1075] 

overtime work to two employees. One of the employees was owed some 
$1,800, the other about $100. Warner acknowledged the violation but 
explained that it was inadvertent in that he was unaware that the require- 
ment for overtime pay was applicable to an employee who earned only 
one-third of his salary from the mobile radio service. Warner was in- 
formed by the Department of Labor that his alternatives were to pay the 
shortages as determined, or to defend a suit brought against him by 
the Department in a Federal court. (See U.S.C.A., Title 29, $216). 
Warner chose to pay the shortages, and did so. 

27. In a report by which the Commission set forth its policy on 
these matters, we said: 


"Violations of Federal laws, whether deliberate or inadvertent, 
raise sufficient question regarding character to merit further 
examination. While this question as to character may be overcome 
by countervailing circumstances, nevertheless, in every case, the 
Commission must view with concern the unlawful conduct of any 
applicant who is seeking authority to operate radio facilities as 
a trustee for the public. This is not to say that a single violation 
of a Federal law or even a number of them necessarily makes the 
offender ineligible for a radio grant. There may be facts which 
are in extenuation of the violation of law. Or, there may be other 
favorable facts and considerations that outweigh the record of un- 
lawful conduct and qualify the applicant to operate a station in the 
public interest. In all such cases, a matter of prime concern is 
whether the violation was committed inadvertently or wes 
Innocent violations are not as serious as deliberate ones."6, 


28. Warner's infraction of the law in this case is a single isolated 
transgression and cannot, by any standard, be deemed to reflect a callous 
disregard for the law. Nevertheless, and as we have already said, our 
obligation in this proceeding is to determine which of two applicants before 
us can most certainly 
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& Report of the Commission in Docket No. 9572, 1951, par. 11,1 RR 
91:495. 
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be relied upon to carry forward his representations to us|and to conduct 
himself with the high degree of responsibility expected of the trustee of 
a public facility. In making this comparison Warner's admitted violation 
of the requirements of the Fair Labor Standards Act must be counted as 
a demerit. 
29. In view of the foregoing findings and conclusions, and on the 
basis of the entire record herein, we conclude that the public interest, 
convenience and necessity would be best served by a grant of the application 
of George W. Smith and a denial of the application of Benjamin H. Warner, 
Jr. 
Respectfully submitted, 
George W. Smith 


By /s/ S. Chase 
Seymour M. Chase 
Wyatt Building 
Washington 5, D.C. 

His Attorney 


July 2, 1959 


[1151] 
[EXCERPTS FROM EXHIBIT E - WARNER APPLICATION] 
* * * * * 


For the most part, the potential customers are sales and service 
businesses who have a need for a signaling service. After the establish- 
ment of the system, the demand will therefor increase as the use thereof 
becomes familiar in the area and as the population and businesses increase. 
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[EXCERPTS FROM WARNER'S PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW] 


Conclusions 

1. This proceeding involves four applicants for two one-way paging 
frequencies; 43.22 mc and 35.22 mc. The applicants, Robert C. Crabb and 
Farrell A. McKean, propose to operate at Los Angeles and the applicants, 
George W. Smith and Benjamin H. Warner, Jr., propose to operate at Santa 
Ana, California. | Neither of the Los Angeles applicants can operate as 
proposed co-channel on 35.22 mc with Station KMD-691 at San Diego, 
California. Therefore, the frequency 35.22 mc can only be utilized by the 
Santa Ana applicants but the frequency 43.22 mc can be utilized at both 
Santa Ana and Los Angeles. 

2. On the basis of the record in this proceeding it can be found that 
there is a need for one-way signaling service in both Los Angeles and 
Santa Ana, California. Both Los Angeles applicants, Crabb and McKean, 
propose operations in violation of the provisions of Section 21.505 of the 
Commission's Rules and must obtain a waiver in full or in part, of said 
rule in order to operate. If the Los Angeles applicants cannot justify a 
waiver of Section 21.505 of the Rules neither can be granted and both 
Santa Ana applicants can be granted without the necessity of comparative 
consideration as|each applicant has been found to be legally, financially 
and technically qualified to be a licensee in this service. On the other hand 
if a waiver of the provisions of Section 21.505 can be justified on the 
record a comparative selection must be made between Robert C. Crabb 
and Farrell A. McKean for the frequency 43.22 mc at Los Angeles and 
between George W. Smith and Benjamin H. Warner, Jr. for the frequency 
35.22 mc at Santa Ana. In the latter event, no position is taken herein on 
the comparative qualifications of Robert C. Crabb and Farrell A. McKean. 

3. A comparative analysis of the applicants, George W. Smith and 
Benjamin H. Warner, Jr. reveals the 
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following: 

4. Both applicants will serve substantially the same areas and 
populations and no preference can be given either in this category. 

5. Warner has been a licensee of the Commission since 1948 and 
since April, 1953, he has operated Station KMB-304 at Santa Ana which 
presently operates on two channels. He is highly experienced in the common 
field and possesses the qualifications to institute the new proposed service. 
On the other hand, Smith has no experience in the operation of any radio 
station as a Commission licensee. Evidencing Smith's lack of experience 
is the fact that he operated or permitted to be operated upon his premises, 
for profit, a transmitter by unlicensed operators and was|unaware of the 
requirement for a licensed operator. Warner must be given preference in 
this area bearing upon the applicants ability to properly operate the 
proposed station. 

6.. In this area of integration of ownership and management Warner 
devotes all of his time to his three businesses and is in constant contact 
with all businesses. It can be expected that this pattern of behavior will 
continue and that Warner will supervise and manage the day to day affairs 
of the proposed operation. Smith proposes to devote 100% of his time to 
the supervision of his proposed operation and no time at all to his other 
business interests. At first blush this can be taken as applicart 
exaggeration for hearing purposes which it well may be but on the other 
hand a pattern of behavior has been established by Smith in evaluating 
his intentions to supervise the proposed operation. In all his previous 
business ventures he has turned the supervision of operation over to 
paid employees and finds himself with little or nothing to do to occupy 

his time so he turns to bookkeeping as a hobby. The past history must 
be given considerable weight in evaluating Smith's intentions on super- 
vision. We believe he will 
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not supervise the proposed operation but will turn it over to a manager as 
in the past. On this basis Warner is entitled to a preference. 

7. On planning, compared to Warner's careful attention to details 
of the operation, availability of transmitter location, dispatching facility 
and provision for repair and maintenance, Smith has an oral conversation 
for the use of the proposed transmitter location which may never be agreed 
to by the County authorities; Smith has nothing but an oral conversation 
with a commercial radio company for the repair and maintenance of his 
equipment and has produced no evidence at all on his dispatching point. 

One has to surmise that it will be located somewhere in the telephone 
answering service office because of the part-time use of its employees. 

8. Nowhere does Smith set forth his proposed practices and regu- 
lations other than the fact that he will not permit subscribers to violate 
some law. In contrast Warner has set forth in detail his proposed pro- 
cedures and practices, priorities of use, etc. 

9. With respect to personnel, Warner has experienced radio operators 
and experienced radio engineers presently employed at his MCC two-way 
station. He can be assured of constant maintenance on equipment and 
immediate repairs in case of emergency. Under Smith's proposal he may 
or may not be getting regular maintenance depending upon the availability 
of the independent radio technician. 

10. It is highly questionable whether he will get the immediate service 
he expects in case of emergency in the light of past experience of other 
operators with similar arrangements for outside engineering assistance. 

11. There is one other point which should be given consideration in 
evaluating Smith as a licensee. That is the inconsistent testimony given 
in connection with his employment of a private detective to investigate 
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Mr. Warner for the purposes of the instant proceeding. At one point in the 


hearing he testified that the purpose was to obtain Warner's rates for his 
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MCC service at another point he indicated it was for another purpose. 
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In view of the foregoing and considering the entire record in the 
proceeding it is concluded that on a comparative basis Benjamin H. 


Warner, Jr. is superior to George W. Smith. Therefore, 
necessary to make a choice between these applicants, the 


if it becomes 
application of 


Benjamin H. Warner, Jr. should be granted and that of George W. Smith 


denied. 
Respectfully submitted, 


Benjamin H. Warner, Jr} 


By /s/ Howard J. oom ones Jr. 
Howard J. Schellenberg, Jr. 


1025 Connecticut Avenue, N. W. 


Washington 6, D.C. 
His Attorney 


July 15, 1959 
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capriciously and contrary to law in concluding on the 
basis of the record herein that the public interest, con- 
venience or necessity would be better served by a grant 
of the application of George W. Smith than by a grant of 


the application of Benjamin H. Warner, Jr. 


2. Whether the Commission erred in concluding, 
on the basis of the evidence of record, that system capacity 


was a determinative factor in the proceeding. 


3. Whether the Commission erred in concluding, 
on the basis of\the evidence of record, that proposed 
rate structures were a determinative factor in the pro- 


ceeding. 


4. Whether the Commission erred in dismissing 
as "de minimis" and "immaterial" the comparative ad- 


vantages relied upon by Benjamin H. Warner, Jr. 


5. Whether the Commission erred in failing to 
give consideration to all of the comparative factors 
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JURISDICTIONAL STATEMENT 


This is an appeal pursuant to Section 402(b)(1) and (6) of the 
Communications Act of 1934, as amended, 66 Stat. 718, 719, 47 U.S.C. 
§402(b)(1) and (6), from a decision and order of the Federal Communica- 
tions Commission dated August 1, 1960, granting the application of 
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intervenor and denying the mutually exclusive application of appellant for 
a construction permit for a new one-way signalling station at Santa Ana, 


California. 


STATEMENT OF THE CASE 


Appellant, Robert C. Crabb, Farrell McKean, d/b/a Business and 
Professional Telephone Exchanges and George W. Smith, each applied to 
the Federal Communications Commission for construction permits for 
new one-way signalling stations in the Domestic Public Land Mobile Radio 
Service. Appellant and Smith applied for the frequency 35.22 mc at Santa 
Ana, California. 'Crabb and McKean applied for the frequency 43.22 mc 
at Los Angeles, California. 

The four applications were designated for hearing by order of 


appellee dated October 15, 1958 on issues calling for a determination 
under Section 307(b) of the Communications Act of 1934, as amended, as 


to the respective needs of the two communities [ Los Angeles and Santa 


Ana] for the services proposed; for a comparative determination as to 

the nature and extent of the service proposed by each of the applicants, 
including rates, charges, practices, classifications, regulations, personnel 
and facilities pertaining thereto; and for a determination as to which of 
the applications should be granted. Other issues in the proceeding either 
pertain solely to the Los Angeles part of the proceeding or to engineering 
matters and have no bearing on this appeal. [R. 64-67] 


1. Nature of the Services 


Appellant:is principal stockholder and President of the operator of 
a two-way miscellaneous common carrier communications system in 
Santa Ana, California. [R. 377, 380] Appellant proposed to offer to the 
public both code and message service while intervenor would offer only a 
code service. [R. 345, 394] Appellant would charge $10.00 per month 
for 60 calls; intervenor would charge $10.00 for unlimited calls [R. 
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346, 390-391] Appellant specifies monthly rates for continuous repair 
and maintenance of customer receivers. [R. 390-391] Intervenor will 
charge customers actual costs of repairs to receiver due to abuse, care- 
lessness or negligence and for replacement batteries. [R. 346, 651] 
Appellant has made provision for service to both pocket and| automobile 


receivers whereas intervenor will provide service only to pocket 
receivers [R. 346, 652-653] 


The record shows that appellant providing both a short message 
relay and code signalling service would have a subscriber capacity of 
150 with a thirty second repeater cycle; 300 with a sixty second cycle, 
450 with a ninety second cycle and that intervenor providing|only a three 
digit code would have a subscriber capacity of 600 with a sixty second 
cycle. [R. 559, 796-797] 


2. Applicants 


Appellant is the active operator-owner of a two-way Miscellaneous 
Common Carrier communications system (KMB-304) utilizing two sepa- 
rate channels in the 450 mc and 150 mc bands. [R. 377] Appellant is 
a life long resident of Santa Ana, California and has been active in the 
communications field since 1948. [R. 377] | Appellant presently has a 
fully staffed and equipped communications service department, an 
operating telephone answering service, adequate physical facilities 
designed for the addition of a one-way paging service and sufficient 
dispatchers to commence operations without requiring additional person- 
nel, [R. 380, 388] Intervenor has no experience in the actual opera- 
tion of a communications system, and has only recently moved to Santa 
Ana after purchasing a telephone answering service, which is his princi- 
pal occupation. [R. 340-343] 


4 


3. The Proceeding Before the Commission 
Hearing Exarhiner Herbert Sharfman conducted hearings during the 
period April 15 to May 19, 1959, and on August 20, 1959, he issued an 
Initial Decision to deny appellant's application for 35.22 mc at Santa Ana, 
and Crabb'sapplicationfor 43.22 mc at Los Angeles and to grant the ap- 
plications of McKean and Smith. [R. 1087-1123] 


The Examiner concluded that the frequency 43.22 mc should be as- 


signed to Los Angeles, and the frequency 35.22 mc should be assigned to 
Santa Ana. This conclusion disposed of the Section 307 (b) issue, and no 
party has subsequently challenged that determination. [R. 1118] 


In deciding between the Santa Ana applicants the Hearing Examiner 
concluded that rates and system capacity were controlling and held both 
factors in favor of intervenor. The pertinent portions of the Hearing 
Examiner's Initial Decision are set forth in Appendix A. [R. 1121-1123] 


Appellant, Crabb and the Commission's Common Carrier Bureau 
filed exceptions to the Initial Decision. Appellant and Common Carrier 
Bureau urged reversal as to the Santa Ana part of the hearing. [R. 599- 
652, 1300-1310] 


Oral argument on the exceptions was held April 29, 1960, before 


the Commission en banc. 


On August 1,' 1960, the Commission released its decision sustaining 
the Hearing Examiner's decision as to the Santa Ana aspect of the pro- 
ceeding and reversing as to the Los Angeles aspect. 


The decision in both phases of the case was based on one point: a 
comparison of the nature of the services proposed. The Commission 
concluded (without any substantiating evidence or statements of fact) that 
there was a greater need for intervenor's code only service than for ap- 
pellant's code and message service. It is interesting to note that whereas 
the Hearing Examiner placed the emphasis in his decision on the difference 
in proposed rates the Commission in its decision emphasized the question 
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of proposed service, apparently irrespective of rates. Appellant argued 
to the Commission that Examiner had decided on a comparison of rates 
alone, without a proper comparison of all factors. The Commission 
bases its decision on the type of service proposed and disposes of ap- 
pellant's argument with the mere statement that it has considered other 


matters. The pertinent sections of the Decision of the Commission are 
set forth in Appendix B. [R. 1131-1134] 


In the same decision the Commission favored a Los Angeles ap- 
plicant who proposed a message service only despite the fact that the 
rates proposed were greatly in excess of the rates proposed by the com- 
peting applicant. In the Los Angeles facet of the case the Commission 
concluded it would not be consonant with the public interest to limit serv- 
ice to code service only. The record contains no evidence indicating a 
difference in the radio-paging needs of Los Angeles and Santa Ana. 


On August 31, 1960, Warner filed his Notice of Appeal seeking re- 
view and reversal of the above-described Decision and Order. 


STATUTES INVOLVED 


The pertinent provisions of the statutes involved are set forth in 
the text of the brief. 


STATEMENT OF POINTS 


The Commission has acted arbitrarily, capriciously, contrary to 


the evidence, contrary to law and in violation of the Communications Act: 


a. In concluding that intervenor's proposed message |service is to 
be preferred on the limited grounds of system capacity where there is no 
substantial evidence of record to support such conclusion. 


b. In failing to properly evaluate the historic comparative criteria 
and dismissing the differences urged by appellant as "de minimis" and 
the factors as "immaterial". 
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c. In concluding that intervenor's service would provide for the 
needs of the greatest number of potential subscribers where the evidence 
establishes that appellant provides for the needs of the greatest number 
of subscribers and where there is no evidence to show that appellant 
could not satisfy the needs of all potential subscribers. 


d. In failing to conclude that appellant's proposal would better 
serve the public interest, convenience and necessity by offering a more 
complete service to more potential subscribers. 


SUMMARY OF ARGUMENT 
I 


The Commission acted arbitrarily and capriciously in concluding 
that the difference in system capacity between applicants resulting from 
the different types of service offered was decisive without considering in 
connection therewith the extent and nature of the demand for the service. 


II 


The Commission arbitrarily and capriciously failed to consider that 


appellant's code and message service was designed to meet the more 


diverse needs of potential subscribers and that such service would better 


serve the public need and demand. 


Til 


The Commission acted arbitrarily, capriciously and contrary to 
law in rendering its decision solely on selected comparative factors and 
not on an overall composite consideration. 
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ARGUMENT 


The Commission's decision in this case is arbitrary, | capricious, 
contrary to the evidence and contrary to law. The Hearing Examiner 
decided the case in favor of intervenor on the basis of rates accompanied 
by some advantage in system capacity. The Commission, however, based 
its decision on system capacity and recognized that it was not sustaining 
the Examiner on his reasoning but only on his conclusion. It stated in its 
decision; 

"8. The Examiner granted a primary preference 
to Smith on the basis of proposed rates. The Com- 
mission agrees that proposed rates should be taken 
into consideration in evaluating the applications, but 
as indicated in paragraph 6, supra, this considera- 


tion is of less import than the fundamental question 
of proper use of available channels." 


This decision is completely inconsistent and cannot be sustained. 


The decision arrived at by the Commission in the Santa Ana|phase is 
completely erroneous and inconsistent with the result arrived at in the 
Los Angeles phase of the hearing. This is notwithstanding the Commis- 
sion's statement that the conclusions are completely consistent. 


The Commission has seriously erred in relying for decision in this 
case on a Single factor (system capacity) which in itself cannot support 
the conclusion. However, the factor itself is improperly considered 
since the Commission has not made basic findings of fact necessary to a 
proper evaluation of this criteria, if it is to be considered a|criteria. 
Administrative Procedure Act , 60 Stat. 237, 5 U.S.C. §1007b, Section 


8(b), Johnston Broadcasting Co. v. Federal Commications Commission, 


85 U.S. App. D.C. 40, 175 F. 2d 351. 


In selecting one criteria to the exclusion of others the Commission 
has failed to give proper consideration to the various comparative factors 
and thereby acted contrary to law. 


I 
TYPE OF SERVICE 


The record in this proceeding shows that the service to be offered 
by appellant and intervenor differ to the extent that appellant will offer 
both code type and message type while intervenor will offer only code 
type. The simultaneous use of both codes and messages would reduce 
to some extent the total number of subscribers capable of being served. 
The extent would depend on such factors as the length of the repeater 
cycle and the number of messages as opposed to codes only. The Com- 
mission has decided, without more, that an applicant whose proposal 
would offer code service only is to be preferred because it concludes 
that it would serve more potential subscribers. Appellant contends that 
such a decision cannot be arrived at unless it is determined that appel- 
lant's type of service cannot meet the demand. Appellant can provide 
service to between 150 and 450 subscribers with simultaneous code and 
message service. | If the potential number of subscribers is less than 150 
the criteria becomes of only academic significance. Appellant can meet 
a greater demand by lengthening the repeater cycle. Any capability over 
and above the subscriber potential is irrelevant. However, in this case 
the Commission does not relate service capability to subscriber potential. 


The record in the proceeding is barren of evidence to show the sub- 
scriber potential in Santa Ana. No findings were made by the Commission 
on the subscriber potential. It is submitted that such findings must be 


made in order to support a conclusion based on system capacity. Harrell, 
et al. v. Federal Communications Commission, 105 U.S. App. D.C. 352, 


267 F.2d 629. If a system is capable of serving the demand nothing more 
is required. The Commission in deciding this case has completely ignored 
any actual demand for the service. It cannot be decided in a vacuum that 
one proposal would provide a service to a greater number of persons un- 
less this actual service is necessary and required. The record in this 
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proceeding is completely void of any facts tending to show what the actual 
demand for the service would be. Unless the Commission is prepared to 
find on the record that the proposal of appellant would not be able to pro- 
vide service to meet the actual demand of the public there is no room for 
comparison between the applicants on this factor. In order to sustain 

the findings and conclusions the Commission has made, that where there 
is room for only one such one-way radio service the needs of the greater 
number of potential subscribers becomes controlling, the Commission 
must make a companion conclusion that one or the other of the services 
would not meet the demand. There is nothing in the record lindicating 
that the appellant's proposal would not be satisfactory to meet the de- 
mands for this type of service. Any number of subscribers|over the 
actual demand is superfluous. 


The Commission states ''The fundamental question presented here, 
as in the Santa Ana facet of this proceeding, is which type of service is 
to be preferred.'"' Obviously, the Commission considered this question 
to be determinative. The basic question presented to the Commission 
and upon which appellant alleges the decision turned is the type of service 
provided for by the applicants herein. In making a comparison Commis- 
sion omits and disregards one very important consideration, It concludes 
that the intervenor's proposal for a code type service will provide service 
to a greater number of persons than will the appellant's. The fact that a 
service is provided for the public does not mean that the public will take 
advantage of all of the aspects of the proposal. It may very well be that 
the demand for the code service will far outweigh the de d for a mes- 
sage service. However, the fact is that appellant has pail for and 
will offer both code and message service whereas the intervenor's pro- 


posal would not offer message service. Appellant therefore |offers a code 


service to the same potential subscribers as intervenor plus those sub- 
scribers who require or desire a message service. In fact, appellant is 
offering a service to fulfill the greatest need. A need which|the Commis- 
sion recognized to exist in Los Angeles but which it apparently does not 
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find to exist in Santa Ana. There is no evidence to substantiate this 
finding. There is every reason to believe that if the need exists in Los 
Angeles, it exists in Santa Ana, It is known to exist in other cities 

where both code and message service are offered. There is no justifica- 
tion for the Commission's completely inconsistent findings and conclu- 
sions as between the Los Angeles and Santa Ana facets of this proceeding. 


System capacity is an area in which actual facts will take care of 
the practice of the applicants. It cannot be concluded at this point that 
one service would serve more persons than would another service. It 
can only be concluded that on the basis of the facts on the record one 
applicant proposes a type of service or offers a service which is designed 
to satisfy the needs of more subscribers than the other proposal. This 
the appellant does and intervenor does not. 


In the companion proceeding for Los Angeles the Commission found 
that there was a demonstrated need for a message service and granted 
the Crabb application notwithstanding the appreciable higher cost to the 
public. The Commission recognizing that its decision might be considered 
to be too inconsistent affirmatively states that "this conclusion is com- 
pletely consistent; with our determination of the Santa Ana phase of this 
proceeding.'"' It should be noted that the difference in rates between the 
Los Angeles applicants is much more substantial than between the Santa 
Ana applicants, yet it was not significant in the ultimate decision. 


an 
COMPARISON OF APPLICANTS 


The appellant urged the Commission to give comparative considera- 


tion to its application as set out in the order of designation. The Com- 


mission's responsibility is to make a determination between the applicants 
as to which would better serve the "public interest, convenience and 
necessity" 47 U.S.C. §307(a). This determination should be made after 
weighing the relative merits of the proposals. 
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In the instant proceeding the Commission made its determination 
on the basis of one selected factor to the exclusion of other comparative 
criteria. Appellant relied upon and urged certain comparative differences 
between the applicants. The Commission in essence ignored such dif- 
ferences and found them to be de minimis and the factors themselves 
immaterial. 


It is submitted that it is error for the Commission to ignore the 
material differences and to base its conclusion on selected eriteria. 


Johnston Broadcasting Co. v. Federal Communications Commission, supra. 


With respect to the factors urged by appellant the Examiner con- 
cluded that they "are of little or no significance when it is considered 
that Smith will be able to serve more persons than Warner at lower 
rates". This was subsequent to a finding that rates and system capacity 
were controlling. In sustaining the Examiner, the Commission alleges 
consideration of rates, system capacity and transmitter site availability 
and states that the Examiner considered background and experience and 
service areas and populations. The latter, service areas and populations, 
were never in dispute and the former, background and experience, were 


not properly considered by the Examiner. 


To merely allege consideration is not to consider. As|/the Court 


stated in Johnston Broadcasting Co. v. Federal Communications Com- 
mission, supra. ". . . The final conclusion must be upon a composite 


consideration of the findings as to the several differences, pro and con 
each applicant." After the Commission has made its determination on 
the selected differences it states "Not only are the differences between 
the applicants in other areas de minimis, but the factors themselves are 
immaterial in the light of the significant differences already| discussed." 
[R. 1133] One of these "significant" differences is system |capacity 
previously shown to be an invalid criterion. This consideration falls 
short of the guide posts laid down in the Johnston Broadcasting Co. case, 
supra. The Commission must make an overall relative determination 
upon an evaluation of all factors. 
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The goal sought in comparing applicants is which will better serve 
the public interest, convenience and necessity. Superiority of one ap- 


plicant over another in one or more phases does not necessarily con- 


stitute superiority under the statutory standards. Scripps-Howard Radio, 


Inc. v. Federal Communications Commission, 89 U.S. App. D.C. 13, 189 
F.2d 677. 


A proper comparison and evaluation of all factors will show the 
impropriety of the appellee's decision and will demand a reversal in 
favor of appellant, 


CONCLUSION 


Appellee's decision granting a construction permit to George W. 
Smith should be vacated and set aside, and the case should be remanded 
to the Commission for further proceedings in accordance with law. 


Respectfully submitted, 


HOWARD J. SCHELLENBERG, JR. 


1025 Connecticut Ave., N.W. 
Washington 6, D. C. 


Attorney for Appellant 


March 10, 1961 


APPENDIX A 


Excerpts from Initial Decision of Hearing Examiner Herbert 
Sharfman: 


10. Comparison, Smith and Warner. Each of the ap- 
plicants would serve substantially the same area and popula- 
tion, the difference in favor of Smith not being sufficient for 
a preference. Smith and Warner both have experience which 
would be valuable in the one-way service. Warner has had 


six years experience in the two-way common carrier business. 


Smith has a technical education and background, is familiar 
with common carrier responsibility through his employment 
with the California Commission, and has had five years of 
operating a telephone answering service. In view of Smith's 
technical background, the preference which can be accorded 
Warner for his common carrier operating experience, while 
appreciable, cannot be rated as substantial as it would have 
been in the absence of Smith's record. 


11. Though there is not the fantastic divergence |be- 
tween Smith's and Warner's proposed rate structure the 
former claimed (see Par. 77, findings), the actual difference 
is significant. As Warner writes in his reply (Par. 12), 
Smith "will not charge for maintenance of receivers, and 
will provide unlimited service for his proposed rate of 
$10.00, whereas Warner specifies a charge for mainte 
nance of receivers and a limit of 60 signals for the basic 
charge of $10.00, and a charge of 15¢ each for each signal 
in excess of 60 per month." It is, of course, impossible to 
predict how much more the public would pay under Warner's 
tariff than under Smith's, but even Warner apparently con- 
cedes that the difference is material, for he charges (reply, 
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Par. 12): "The differences in the proposals lead to the 
conclusion that Smith intends to subsidize the paging serv- 
ice with telephone answering funds and to utilize the attrac- 
tive rate offerings of the paging service to bring new 
customers to his answering service." No substantiation 

is or could now be offered for Warner's complaint that 
Smith's radiopaging business would not be self-supporting, 
but would in effect be a loss-leader service to attract 


telephone answering customers. The indisputable fact 


remains that Smith's service would be cheaper than War- 
ner's. Moreover, this advantage would be accompanied 
by some advantage in system capacity. By Warner's own 
estimate hi$ mixed code-message system, on a 30-second 
cycle, would be limited to 150 subscribers, while Smith, 
using only codes on a 60-second cycle, would have a far 
larger capacity. A service planned to meet the basic 
needs of a larger number of persons must be preferred 
over a system planned to meet the more refined needs of 


a smaller number. 


12. As the concentration factor was controlling in 
the Crabb-McKean comparison, the factors mentioned in 
the immediately preceding paragraph are controlling in 
the case of Smith and Warner. Other claims advanced by 
the last-named applicants, including the preference because 
of prior mobile radio experience accorded Warner, are of 
little or no|significance when it is considered that Smith 
will be able to serve more persons than Warner and at 
lower rates. It would be imposing an undeserved penalty 
to make customers pay more for a service merely because 
they get it from an operator who now has more experience 
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in common carrier operation, when the alternative is|less 
expensive service from a qualified source, Other points of 
alleged superiority are similarly immaterial, as such indi- 
cation as they furnish is conjectural in comparison with 
the positive benefit the public would derive from lower 
rates. Thus, for example, it is interesting though super- 
fluous to speculate on difference in the quantity or quality 
of management-ownership integration alleged by the 
parties. Nor is it necessary to discuss the fact that 4 
grant to Warner would leave him the only operator (and 
with two-way channels and a one-way channel) in Santa Ana. 


13. On the basis of the foregoing, it is concluded that 


the public interest, convenience, and necessity will be better 
served by a grant of Smith's application than by a grant of 


Warner's. 


APPENDIX B 


Excerpts from Decision of the Federal Communications Commission: 


5. We first consider the comparative proceeding for 
a Santa Ana frequency between applicants George W. Smith 
and Benjamin H. Warner, Jr. Concluding that Smith, |a non- 
licensee, would be able to serve more persons than Warner, 
licensee of two two-way stations in Los Angeles as well as 
a Special Industrial Radio Service station there, and at lower 
rates, the Examiner granted the Smith application for Santa 
Ana. He concluded Smith's service would be cheaper|than 
Warner's and this advantage would be accompanied by some 
advantage in system capacity and that other claims advanced 
by Warner are of little or no significance. Smith has taken 
no exceptions to the Initial Decision and Warner's basic 
exception is that the Examiner gave comparative considera- 
tions to the proposals in only one area, that of proposed rates, 
rather than all specified in the order of designation. 


6. Warner's allegation that the Examiner considered 
only proposed rates is erroneous. As pointed out in the 


preceding paragraph, the Examiner also found that Smith 


was to be preferred because of his system capacity. This 
conclusion was based on the fact that Smith will offer only 

a code message service whereas Warner, offering both code 
and actual message service, decreases the number of per- 
sons he will be able to serve. Warner misinterprets the 
Examiner's conclusion that "A service planned to meet 
the basic needs of a larger number of persons must be 
preferred over a system planned to meet the more refined 
needs of a smaller number." Warner asserts this conclu- 
sion is inconsistent with the further conclusion of the 
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Examiner that Smith is to be preferred because his system 


capacity would be greater ; it being argued that code mes- 


sage service is a refinement of both code and actual message 
service. We cannot accept the strained interpretation of the 
Examiner's conclusion which Warner urges and which would 
be completely inconsistent with the rationale of the Initial 
Decision. Thus Warner's argument in this respect must 
fail for we agree with the Examiner's basic judgment that 
Smith should be preferred because his proposal will offer 

a greater number of subscribers an opportunity to avail 
themselves of the service. In Santa Ana, where there is 
room for only one such one-way radio service, the needs 

of the greatest number of potential subscribers becomes 
controlling. Indeed, this question of proper utilization of 
these limited channels is of the greatest import. Warner's 
system would be limited to 150 subscribers, while Smith, 
using only codes, would have a greatly larger capacity. We 
must therefore affirm the Examiner's conclusion and award 
a substantial preference to Warner on the most important 
fact that he will be able to serve many more subscribers. 


* * * 


8. The Examiner granted a primary preference to 
Smith on the basis of proposed rates. The Commission 
agrees that) proposed rates should be taken into considera- 
tion in evaluating the applications, but as indicated in 
paragraph 6, supra, this consideration is of less import 
than the fundamental question of proper use of available 
channels. Smith will not charge for maintenance of 


1 It should be noted that by recognizing that Smith was given a preference because 
of his system capacity, Warner has negated his own theory that the Examiner only 
compared the applicants on the basis of proposed rates. 
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receivers, and will provide unlimited service for his proposed 
rate of $10.00, whereas Warner specifies a charge of from 
$2.50 to $4.50 a month for maintenance of receivers and a 
limit of 60 signals for the basic charge of $10.00, and a 
charge of 15¢ each for each signal in excess of 60 per month. 
Warner takes exception to the significance accorded this dif- 
ference, but Warner, himself, concedes some materiality to 
the difference for he asserts "The differences in the proposals 
lead to the conclusion that Smith intends to subsidize |the pag- 
ing service with telephone answering funds and to utilize the 
attractive rate offerings of the paging service to bring new 
customers to his answering service" (Warner reply to pro- 
posed findings, par. 12). 
* * * 

11. The fundamental question presented here, as in 
the Santa Ana facet of this proceeding, is which type of serv- 
ice is to be preferred. Actual message service only is 
proposed by Crabb and code message service only is pro- 
posed by McKean. Such a question cannot be considered in 


a vacuum. The salient fact here is that there is already 


existing in Los Angeles another one-way service which is 
limited to code messages only. Although code message 
only service will serve more subscribers, to limit the only 
two available frequencies ina metropolis such as Los 
Angeles to this single type of service, and completely |dis- 
regard the adequately demonstrated need for actual message 
service, would not be consonant with the public interest. 
Therefore in this proceeding the service to be offered by 
Crabb must be preferred. This conclusion is completely 
consistent with our determination of the Santa Ana phase 

of this proceeding. In that city there was only one channel 
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available so service to the greatest number of persons was 
the essential factor. In Los Angeles, however, the public 


interest demands that all segments be given a service, 


since enough channels are available. 
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STATEMENT OF QUESTIONS PRESENTED 


At a prehearing conference held herein, al 


1 the parties 


Stipulated that the issues presented by this appeal are as 


follows: 

1. Whether the Commission acted arbitrari 
and contrary to law in concluding on the basis of 
herein that the public interest, convenience or n 
would be better served by a grant of the applicat 
W. Smith than by a grant of the application of Be 
Warner, Jr. 


2. Whether the Commission erred in conclu 


basis of the evidence of record, that system capa 


determinative factor in the proceeding. 

3. Whether the Commission erred in conclu 
basis of the evidence of record, that proposed ra 
were a determinative factor in the proceeding. 


4, Whether the Commission erred in dismis 


ly, capriciously 
the record 

ecessity 

ion of George 


njamin H. 


ding, on the 


city was a 


ding, on the 


te structures 


sing as 


"de minimis" and "immaterial" the comparative advantages relied 


upon by Benjamin H, Warner, Jr. 
5. Whether the Commission erred in failin 
consideration to all the comparative factors adva 


appellant. 


g to give 


nced by 
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I. The Commission‘s determination that a 
grant to Smith would better serve the public 
interest than a grant to Warner under the 
circumstances at Santa Ana, is reasonable, 
proper, and supported by substantial evidence 
on the record as a whole. 


The Commission's conclusion that Smith's 
superiority in the areas of type of proposed 
service! and rates were decisive, thus rend- 
ering other comparative differences between 
the applicants immaterial, is reasonable and 
fully supported by the record. 
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IN THE UNITED STATES COURT OF eee 
FOR THE DISTRICT OF COLUMBIA CIRCUI 


No. 15,968 
BENJAMIN H. WARNER, JR., 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


GEORGE W. SMITH, 
Intervenor, 


ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
The instant appeal presents another aspect of the Com- 
mission's Decision and Order of August 1, 1960, which is pending 
before the Court for review in Case No. 15,969, Farrell McKean 
d/b_as Business and Professional Telephone Exchange v. Federal 
Communications Commission. The Decision and Order resolved 


a four-party comparative proceeding for common calrrier one-way 


Signalling stations in the Domestic Public Land Mobile Radio 


Service at Los Angeles and Santa Ana, California.) The appeal 
in Case No. 15,969 is from the Commission's action with respect 
to the two competing applications for the Los Angleles frequency. 
Appellant, Benjamin H, Warner, Jr. (Warner), here| challenges 


that portion of the Decision which granted the application of 


On 

George W. Smith (Smith) for a construction permit for a one- 
way radiopaging station on the frequency assigned to Santa Ana 
and denied appellant's mutually exclusive application for the 
same facility. The Commission determined that a grant of 
Smith's application would better serve the public interest, 
primarily because his proposed system had the capacity to 
handle a greater number of subscribers and his proposed rates 
were lower. The pertinent facts are as follows: 

On October 16, 1958, the Commission designated the 
competing applications of Smith and Warner for consolidated 
comparative hearing with the applications pending before the 
Court in the McKean case and specified, inter alia, the 
following issues (R, ea 

1. To determine, on a comparative basis, the nature 
and extent of the service proposed by each 
of the applicants, including rates, charges, 


practices, classifications, regulations, 


personnel and facilities pertaining thereto. 
sc 2 & & 


To determine the area and population which 
may be expected to receive service from 

each of the proposed facilities and the need 
for ‘such service in the area proposed to 

be served. 


es ¢ & & & 


T/ Additional issues with respect to the Los Angeles appli- 
cants and the allocation of the two frequencies involved, 
were also specified. None of the applicants in either case 
have questioned ‘the propriety of the Commission's determina-— 
tion that the frequency 43.22 mc should be allocated to Los 
Angeles and the frequency 35.22 me to Santa Ana (R. 562, 
663). 
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To determine, in the light of the evi 
adduced on the foregoing issues, whic 
any, of the applications should be gr 

or denied. 
Following full hearing procedures, the Examiner, 
20, 1959, 
of Smith's application and denial of Warner's (R. 
and the service 


With respect to area, need, 


vided, the Examiner found that Santa Ana is a cit 
persons in rapidly-growing Orange County (pop. 65 
which presently has no one-way station of its own 
Smith's application; proposed to provide a radiopa 
message service (R. 1094). Warner's application 
provide both code and actual message service (R. 
combination system, operating on a 30-second cycl 
limited to 150 subscribers, while Smith's code on 


would have capaci 


operating on a 60-second cycle, 
2 


subscribers (R. 1112). Both applicants proposed 


2/ The Commission described the type of radio ser 
volved as follows (R. 1131): 

",...In all cases in the one-way service, subsc 
such service use a radio receiver carried abo 
person or mounted in a vehicle, the current d 
vehicle receivers being very small. When the 
Operator has a call for a subscriber, a verba 
ication, that may be either a code message or 
actual message, is transmitted, which may be 
the system's receivers. In either case, the 
is preceded by the subscribers call number su 

‘4ll'. In the case of code messages the call 
will be followed by a letter, having a prearr 
meaning. In the case of actual messages the 
ber will be followed by the message itself. 
axiomatic, as indeed the record fully shows, 
actual message service takes substantially lo 
per subscriber than code message service." 


dence 
h if 
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(R. 1092). 
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Warner's 


a A 
a 24-hour service and to serve substantially the same area 
and population, the difference in favor of Smith not being 
sufficient, in the Examiner's view, to warrent a preference 
(R. 1121). Smith would provide unlimited service. for $10 
per month with no charge for maintenace of eee ec: 
Warner's proposal specified a charge for maintenance of 
receivers, a limit of 60 signals for the basic charge of 
$10 a month, and a charge of 15 cents for each call in excess 
of 60 per month (R. 1113-4). 

Comparing the applicants further, the Examiner found 
that both Smith and Warner had experience which would be 
valuable in the one-way signalling service. Warner, already 
the licensee of two two-way stations in Santa Ana, and a 
Special Industrial Radio Service station, has had six years 
experience in the two-way common carrier business (R. 1097). 
Smith, who has an engineering degree and technical background, 
had served with the Telephone and Telegraph Section of the 
California Public Utilities Commission for six years, and 
had operated a telephone answering service for five years 
(R. 1096). The Examiner concluded that the preference accorded 
Warner on experience, while appreciable, was not as substantial 


as it would have been in the absence of Smith's technical 


3/ The Examiner found that while Smith would not charge for 
ordinary wear and tear, he would make repairs at cost if a 
receiver was damaged by abuse or negligence of the customer. 


~ f= 
4/ 
background and common carrier regulatory experience (R. 1121). 
Upon evaluating the comparative factors, the Examiner 
concluded that the slight differences between the] applicants, 
including Warner's preference on experience, were| “of little 
or no significance when it is considered that Smilth will be 
able to serve more persons than Warner and at lower rates" 
(R. 1122, par. 12). Stating that a “service planned to meet 
the basic needs of a larger number of subscribers] must be 
preferred over a system planned to meet the more refined 
needs of a smaller number," the Examiner concluded that the 
public interest would be better served by a grant| of Smith's 
application than by a grant of Warner's (R. 1122,| par. 11). 
Following exceptions and oral argument, the Commission 
released its Decision of August 1, 1960, granting] Smith's 
application and denying Warner's (R. 1130-1137). | Adopting 
the Examiner's findings, with certain minor modifications 
set forth in its Decision and the Appendix thereto, the Com- 
mission agreed with the Examiner's judgment that 5mith should 
be preferred because his proposal would offer a much greater 


number of subscribers an opportunity to avail themselves of 


4/ While noting that a grant to Warner would leave him the 
only operator (with two two-way channels and a x ne ated 


channel) in Santa Ana, the Examiner accorded no diversifica- 
tion preference (R. 1122). The Examiner also noted that 
Warner had settled upon being charged with violating the 
Fair Labor Standards Act, but concluded that the violation 
was not wilful and did not reflect adversely upon/| Warner 

CR. 1117). 


Ge 


the service (R. 1132, par. 6). It stated (ibid.): 


In Santa Ana, where there is room for only 

one such one-way radio service, the needs 

of the greatest number of potential sub- 

scribers becomes {sic] controlling. Indeed, 

this question of proper utilization of these 

limited channels is of the greatest import, 
The Commission also agreed that Smith's lower proposed rates 
should be taken into consideration in evaluating the appli- 
cations, but concluded that this factor was of less import 
than the fundamental question of proper use of available 
channels (R. 1133, par. 8). 

With respect) to appellant's allegation that the Examiner 
had ignored material differences between the applicants, the 
Commission pointed out that it had considered transmitter 
site availability, rates for subscription and maintenance, 
and system capacity; and that the Examiner had, in addition, 
considered the background and experience of the applicants 
as well as service areas and populations (R. 1133, par. 9). 
The Commission then ruled that the differences between the 
applicants in other areas were de minimis and that the 
factors themselves were immaterial in the light of the sig- 
nificant differences found in proposed system capacity and 


rates (ibid.). 


This appeal followed. 


7 


SUMMARY OF ARGUMENT 
I 

The Commission's determination that Smith was t 
qualified applicant, primarily because of the grea 
capacity of his code message service and his lower 
is reasonable and fully supported by substantial e 
On the record as a whole. The Commission conclude 
had the Examiner, that since only one frequency wa 
for one-way radiopaging at Santa Ana, the public i 
would better be served by authorizing code message 
with its greater potential for accomodating the ba 
of the maximum number of subscribers in the rapidl 
Santa Ana area, rather than Warner’s combination c 
message service with its comparatively lesser syst 
This conclusion is consistent with the Commission' 
zation of an actual message system as a second ser 
Los Angeles in view of the differing circumstances 
the record. 

II 

The conclusion of the Examiner and the Commissi 
under the circumstances here, Smith's greater syst 
and lower rates were of controlling significance, 


ing other comparative factors relied on by Warner 


is fully in accord with this Court's holding in 


Radio, Inc. v. Federal Communications Commission, 


189 F.2d 677. The Commission's judgment 


D.C. 13, 


weight of the various comparative factors is reaso 
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Scripps-Howard 


89 U.S. App. 


als to the 
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within its discretion, particularly since the differences 


between the applicants on factors other than rates and 


system capacity were not substantial and in some instances 


Smith was superior. 
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ARGUMENT 


I. THE COMMISSION'S DETERMINATION THAT A GRANT 
TO SMITH WOULD BETTER SERVE THE PUBLIC in 
EREST THAN, A GRANT TO WARNER UNDER THE 
CIRCUMSTANCES AT SANTA ANA, IS REASONABLE 
PROPER, AND SUPPORTED BY SUBSTANTIAL ei 
DENCE ON THE RECORD AS A WHOLE, 
The Commission's determination that a grant /to Smith 
would better serve the public interest than a grant to 
Warner, is reasonable and proper under the circumstances 
here. As set forth in the Counterstatement, both applicants 
would serve substantially the same area and population, with 
a slight difference in favor of Smith. While Warner's present 
position as the operator of two two-way signalling stations 
in Santa Ana resulted in an appreciable preference over 
Smith on experience, the preference was reduced by the value 
of Smith's technical qualifications and common carrier regula- 
tory experience. Moreover, from a diversification standpoint, 
an award to Smith would avoid a Warner monopoly over all 
local two-way and one-way signalling stations. Smith would 
provide code message service at lower rates to a|much greater 
number of subscribers; Warner would provide code jand actual 


5/ 
message service to fewer persons at higher rates) Under 


5/ Although the Commission's finding that Warnerjs system would 
be limited to 150 subscribers, in contrast to Seibens 600, is 


based on Warner's proposed 30 second cycle, appellant adduced 
evidence that he could increase the limit to 300|or 450 sub- 
scribers by lengthening the paging cycle to a 60/or 90 second 
cycle. Even assuming the practicability of a 90/second cycle, 
the maximum limit of 450 subscribers would fall short of the 
600 limit of Smith's system, 


= 100— 
these circumstances and considering that there was room at 
Santa Ana for only one such one-way signalling service, the 
Commission concluded that the lower rates and, particularly, 
the greater capacity of Smith were of controlling significance 
and made an award to him more in the public interest. 

Viewed on its face, this determination is clearly reason- 
able, based on proper considerations, and within the Commis- 
sion’s permissible discretion. Appellant, however, asserts 
(Br. pp. 7, 9-10) that the result here is inconsistent with 
the Commission's decision with respect to the Los Angeles 
applicants.and,| hence, arbitrary and capricious. More 
specifically, appellant argues that the Commission could 
not reasonably prefer actual message service at Los Angeles 
and code message service at Santa Ana and could not, in any 
event, accord controlling weight to the greater system 
capacity of Smith without adequately supported findings as 
to the demand or need at Santa Ana for the greater amount 
of service. We| show below that the differing results rest 


upon a reasonable distinction with ample support in the record. 


The determination as to whether code or actual message 


service should be preferred cannot, as the Commission pointed 
out (R. 1134), be made “in a vacuum" or without reference 
to the fact, which appellant neglects to mention, that the 
grant in Los Angeles was for a second one-way paging service, 
whereas the grant here is for a first service on the only 


available frequency at Santa Ana. In preferring the actual 


— sie 
message service of applicant Crabb at Los Angele 
mission emphasized '(ibid.): 


The salient fact here is that there is 
already existing at Los Angeles another 
One-way service which is limited to cod 
messages only. Although code message Sani 
service will serve more subscribers, to 
limit the only two available frequencies in 
a metropolis such as Los Angeles to this 
Single type of service, and completely 
disregard the adequately demonstrated need 
for actual message service, would not be 
consonant with the public interest. There- 
fore, in this proceeding the service to 
be offered by Crabb must be preferred. 
This conclusion is completely consistent 
with our determination on the Santa Ana phase 
of this proceeding. In that city there|was 
only one channel available so service to 
the greatest number of persons was the 
essential factor. In Los Angeles, howeyer, 
the public interest demands that all seg- 
ments be given a service, since enough 
channels are available, 


We believe the distinction to be a proper one. There 
is no difference in treatment insofar as the provision of 
initial service is concerned: both Los Angeles and Santa 
Ana received the greater capacity of code-only systems for 
a first service. The judgment of the Commission jand the 
Examiner that a first service should be a system "planned to 
meet the basic needs of a larger number of persons" rather 
than a “system planned to meet the more refined needs of a 
smaller number" (R. 1122, 1132), is reasonable and in accord 
with the public interest consideration of efficient utiliza- 


6 / 
tion of scarce spectrum space. Here, where only one 


6/ With respect to the fact that Warner would prowide vehicle 
receivers, the Commission noted that the current flemand for 
such receivers is very small (R. 1131). 


an = 
frequency can be assigned to Santa Ana for one-way signalling 
service, the desirability of achieving maximum use from the 
frequency and of providing service to the greatest number of 
people, assumes added importance, 

The Commission's determination that a common carrier 
system accomodating the greatest number of potential sub- 
scribers would best meet the needs of Santa Ana, is likewise 
justified by the circumstances of record. The Examiner's 
unchallenged finding as to Smith's capacity, which the 
Commission adopted, is 600 subscribers (R. 1112). The Com- 
mission found that Warner's capacity, operating on the pro- 
posed 30-second \cycle, would be limited to 150 subscribers, 
with some possibility (indicated by the Examiner) of accomo- 
dating more subscribers if the paging cycle were to be 

z/ 
lengthened. The Commission further found that Santa Ana, 
with a population of 68,345, is the second largest of 21 
incorporated cities in Orange County, which has a population 
7/ As indicated by Footnote 5, supra, p. 9, Warner testified 
(Tr. 796-7) regarding possible increases in capacity by 
lengthening his paging cycle. His assertion that a maximum 
of 450 subscribers could be accomodated on a channel using 
mixed service is open to question when it is considered that 
testimony in the Crabb-McKean proceeding shows that, to a 
great extent, intermixing of codes and actual messages on 
the same channel is impracticable because, generally speaking, 
code message subscribers are unwilling to wait through a 
paging cycle much more than 30 seconds in duration (R. 1103, 
Par. 51). Further interspersing actual messages with codes 
disrupts the established rhythmical pattern which aode 
subscribers are accustomed to. The only way such disruption 


can be overcome is by pausing between each transmission, 
which results in wasted air time. (ibid.) 


Sig = 
of 652,608 (R. 1092). In addition, the Commission found 


that the region is changing from agricultural to urban and 
industrial, and has experienced a tremendous population 
growth in recent years (ibid.). Thus, a system |capacity 
of 600 subscribers is not out of proportion to the nature 
and population of the area to be served. 
Moreover, notwithstanding appellant's assertion 

(Br. pp. 8-9), there is no basis in the record for assum- 
ing that this capacity is excessive or that present and 
future demand in Santa Ana will be less than the 150 (or 
possibly 450) maximum capacity of Warner's system. While 


8/ 
in the area, Smith did (R. 1112, fn. 18, R. 11 


Warner made no formal survey of immediate cee needs 


3, par. 77). 
Upon the basis of Smith's survey, which is incorporated in 
the record, and other studies (R. 356-361), Smith estimated 
that "...the 6000 potential subscribers could support at 
least two one-way services", according to the Examiner's 
unchallenged finding which was adopted by the Commission. 
(R. 1112). Moreover, appellant's application itself concedes 
(R. 1151): “After the establishment of the system, the 

8/7 Not only did Warner fail to adduce evidence 4s to any 
particular need in Santa Ana for actual message |service, 
but he also did not assert in exceptions before |the Commis— 


sion that findings on this matter were required, We 
accordingly believe that appellant is precluded |from raising 


this argument before the Court, by Section 405 of the Com- 
munications Act, 47 U.S.C. 405. Democrat Patan Co. v. 
Federal Communications Commission, 91 U.S. App. |D. C. 72, 
202 F.2d2298. 
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demand will therefor increase as the use thereof becomes 
familiar in the area and as the population and businesses 
increase.” And!) unlike in Los Angeles, where the need for 
additional actual message service was demonstrated, 
appellant here points to no similar showing in the record 
with respect to any special need in Santa Ana. The record, 
therefore, lends support to the Commission's conclusion 
that the need of the rapidly growing Santa Ana area was 
for the facility which could serve the basic needs of the 
greatest number of people. 

We accordingly believe that the weight accorded by 
the Commission to the comparative factor of system capacity 
was reasonablé and within its discretion. Even assuming 
that a different conclusion would have been equally reason- 
able, this Court will not undertake to substitute its 


judgment on such a matter for that of the Commission. 


Scripps-Howard Radio, Inc. v. Federal Communications Com- 


mission, 89 $2, App. D.C. 13, 189 F.2d 677. Taking into 
consideration, as the Commission did (R. 1133), the further 
circumstance that Smith’s rates were lower, we submit that 
the Commission's determination that a grant to him would 


better serve the public interest was clearly proper. 
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II. THE COMMISSION'S CONCLUSION THAT SMIT 
SUPERIORITY IN THE AREAS OF TYPE OF P 
POSED SERVICE AND RATES WERE DECISIVE 
THUS RENDERING OTHER COMPARATIVE DIFF 


ENCES BETWEEN THE APPLICANTS IMMATERIAL, 
IS REASONABLE AND FULLY SUPPORTED BY a 
RECORD. 
In comparing Smith and Warner, the Examiner, as we 
have already indicated, made findings on the record as to 
a number of other matters which the applicants claimed were 
of decisional significance (R. 1114-7, Par. 80-85). But 
on the record before him, he concluded that Smith's greater 
system capacity and lower rates rendered other alleged com- 
parative differences between the parties "...of| little or 
no significance." | (R.:.1122). On this point, the Com- 
mission stated (R. 1133): 
-.-We here have considered bigeiana rc 
site availability, rates for subscribing 
and maintenance, and system capacity and 
utilization, Additionally the Examiner 
considered background and experience 
and service areas and populations. Not 
Only are the differences between the 
applicants in other areas de minimis, 
but the factors themselves are immaterial 
in light of the significant differences 


already discussed, Accordingly, we do 
not here linger on Warner's contended 


advantages, Scripps-Howard v. Federal 
Communications Commission .... 
Warner now claims, as he did before the Commission, 
that this comparison was inadequate (Br. 10-12.)} The 
gist of his argument is that under the doctrine |of the 
Johnston Broadcasting Company v. Federal Communications 
Commission, 85 U.S. App. D.C. 40, 175 F.2d 351, |all 


= hb — 

differences between the parties, no matter how insigni- 
ficant or trivial, must be compared, By necessary 
implication, his argument also suggests that in no event 
might certain comparative differences between applicants 
be of such overwhelming decisiveness so as to render other 
differences between them immaterial. 

Before turning to appellant's argument, we point out 
a misleading statement in his brief to the effect that in 
this proceeding, "...the Commission made its determination 
on the basis of one selected factor to the exclusion of 
other comparative criteria." (Br. 11). As already 
indicated, the! Commission's affirmance of the Examiner 
turned on the preferences accorded Smith both for pro- 
posed type of services and rates (R. 1132-3). Preliminarily, 
it should also be noted that Warner's arguments here do not 
go to the question of whether adequate basic findings were 
made, consistently with the requirements of the Johnston 
Broadcasting eae Nor do we think such claim can be 
made, given the detailed comparative findings of the 
Examiner on all the differences between the proposals of 
Smith and Warner, including findings as to the record on 
those matters which the Examiner felt were of no decisional 


significance (R. 1094, 1096-7, 1099, 1110-1117) and the 


9/ Appellant's suggestion that the Commission's decision 
lacks adequately supported findings as to the needs of Santa 
Ana, is without merit as shown in Point I. 


Si = 
Commission's adoption of those findings. (R. 1131). 
Rather, the question here is the considerably narrower 
issue of whether, once basic comparative findings) are made, 
the Commission may consider certain comparative differences 
of over-riding significance in terms of the public interest 
so that a comparison of other differentes become unnecessary. 


This Court’s decision in Scripps-Howard Radio Inc. 


v. Federal Communications Commission, 89 U.S. App. D.C. 13, 


16, 189 F.2d 677, 680, makes it abundantly 


---Cclear that if the comparisons made 
are adequate, failure to make others 
requested is immaterial, The parties 
cannot control the exact form or content 
of the Commission's decision. 
Fully in accord with this holding is the Commission's 
judgment here ranking the greater system capacity|of Smith 
(with the superior channel utilization resulting therefrom) 
and his rate advantage above the other comparative dif- 
ferences as to the anoe and populations to be served 
(on which Smith was found to be slightly superior)) and the 
technical background and experience of the applicants (with 
respect to which both the Examiner (R,. 1121-2) and the Com- 
mission (R. 1133) conclude that Warner's appreciable 
superiority was ateshangenis reduced by the quality of 
Smith’s showing). The insignificance of the differences 
between the applicants on the other factors is heightened, 


we think, by the fact that beyond make the bare, argumenta- 


tive assertion that the Commission erred in considering 


=es— 


these factors de minimis, Warner himself fails to explain 
why such differences are significant. Nor does he attempt 
to show how an additional comparison on the basis of these 
factors or the factor of diversification would have led 
to his choice as the better qualified oe eee ae 

The weight to be accorded relevant factors of compari- 
son is, of course, a matter primarily within the Commission's 
discretion. For:ithe reasons discussed in Point I, we submit 
that the Commission's action giving decisive weight to 


the factors of service to more people and lower rates is a 


reasonable and proper exercise of that discretion, 


10/ By inadvertent error the Commission in its Decision 
stated that the two two-way signalling,stations of Warner 
were in Los Angeles (R. 1131). The record shows and the 
Examiner correctly found that they are located at Santa 

Ana (R. 1097). Also, the Decision states that “a sub- 
stantial preference to Warner" is due on the basis of system 
capacity (R. 1132). Obviously, “Warner" should read “Smith", 
since the preference was granted to the latter. 
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CONCLUSION 


For the foregoing reasons, the Order of the Commission 
should be affirmed. 
Respectfully submitted, 


Max D. Paglin 
General Counsel 


Daniel R. Ohlbaum 
Assistant General Counsel 


Ruth V. Reel 
Edward W. Hautanen 
Counsel 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,968 


BENJAMIN H. WARNER, JR., 
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Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


GEORGE W. SMITH, 
Intervenor. 


APPEAL FROM DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


The Court is urged to rely on the statement of the case submitted 
by the appellee rather than the incomplete and argumentative statement 
submitted by the appellant. 


STATUTES INVOLVED 
Statutes: 
A. Part I of the Interstate Commerce Act, Section 1(b) (4): 


"It shall be the duty of every common carrier subject 
to this chapter to provide and furnish transportation upon 
reasonable request therefor, and to establish reasonable 
through routes with other such carriers, and just and 
reasonable rates, fares, charges, and classifications 
applicable thereto; ..."" Feb. 4, 1887, c. 104, Pt. I, 
$1, 24 Stat. 379; U.S.C., Title 49, Section 1(b) (4). 


B. Part II of the Interstate Commerce Act, Section 316(a): 


"It shall be the duty of every common carrier of 
passengers by motor vehicle to establish reasonable 
through routes with other such common carriers and 
to provide safe and adequate service, equipment, and 
facilities for the transportation of passengers in inter- 
state or foreign commerce; to establish, observe, and 
enforce just and reasonable individual and joint rates, 
fares, and charges ..." Aug. 9, 1935, c. 498, §216, 
49 Stat. 558; U.S.C., Title 49, Section 316(a). 


C. Civil Aeronautics Act of 1938, Section 402(c): 


"In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the 
following ; among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity ... 


(ce) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive 
practices)..." June 23, 1938, c. 601, Title I, §2, 52 
Stat. 980; U.S.C., Title 49, Section 402(c). 


D. Civil Aeronautics Act of 1938, Section 484(a): 


"It shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transportation, 
as authorized by its certificate, upon reasonable request 
therefor . . . to provide safe and adequate service, 
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equipment, and facilities in connection with such trans- 
portation; to establish, observe, and enforce just and 
reasonable individual and joint rates, fares, and 
charges ..." June 23, 1938, c. 601, Title IV, 8404, 
52 Stat. 993; U.S.C., Title 49, Section 484(a). 


E. Part Ill of the Interstate Commerce Act, Section 905(a): 


"It shall be the duty of every common carrier by 
water, with respect to transportation subject to this 
chapter which it undertakes or holds itself out to per- 
form, or which it is required by or under authority of 
this chapter to perform, to provide and furnish such 
transportation upon reasonable request therefor, and 
to establish, observe, and enforce just and reasonable 
rates, fares, charges ..." Sept. 18, 1940, c. 722, 
Title II, 8201, 54 Stat. 934; U.S.C., Title 49, Section 
905(a). 


F. Part IV of the Interstate Commerce Act, Section 1004(a): 


"It shall be the duty of every freight forwarder to 
provide and furnish, upon reasonable request therefor, 
the service subject to this chapter covered by its permit 
issued under this chapter, and to establish, observe, and 
enforce just and reasonable rates and charges therefor 
---'" May 16, 1942, c. 318, 81, 56 Stat. 286; U.S.C., 
Title 49, Section 1004(a). 


G. Communications Act of 1934, as amended, Section 201: 


"(a) It shall be the duty of every common carrier 
engaged in interstate or foreign communication by wire 
or radio to furnish such communication service upon 
reasonable request therefor .. ." 


"(b) All charges, practices, classifications, and 
regulations for and in connection with such communi 
cation service, shall be just and reasonable .. ." 
June 19, 1934, c. 652, §201, 48 Stat. 1070, U.S.C., 
Title 47, Section 201. 


SUMMARY OF ARGUMENT 


I. The Commission correctly turned the decision on the matters 
of the rates to be charged and the nature and extent of the services to 
be provided. These two factors are at the root of all federal regulation 
of common carriers. 


Il. The appellant errs in asserting that the record is barren of 
evidence to show any demand for the service proposed. There was 
substantial evidence to establish a demand far exceeding the capacity 
of either of the proposed systems. 


I. The appellant errs in asserting that the Commission failed to 
consider all the comparative factors urged. The Commission gave all 
such factors full consideration, but found them to be immaterial to its 
decision. The appellant has not urged or shown that the Commission 
erred in this judgment. 


ARGUMENT 
I 


THE FACTORS FOUND BY THE COMMISSION TO BE CONTROLLING 
- RATES AND SERVICE -_ARE THE PRIMARY CONSIDERATIONS IN 
| ALL COMMON CARRIER REGULATION’ 


In all the legislative enactments by which the federal government 
has undertaken to regulate the major common carrier operations, the 
matters of first consideration were the matters of the rates to be 
charged to the public and the nature and extent of the services to be 
provided to the public. Nothing ranks above these two considerations in 
the whole scheme of common carrier regulation. This fact is uniformly 
manifested in the Interstate Commerce Act, Part I (regarding rail 
carriers) ,! Part II (regarding motor carriers) ,} Part III (regarding 


1 Supra, p. 2. 
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water carriers)? and Part IV (regarding freight forwarders) ,” in the 
Civil Aeronautics Act of 1938, regarding air carriers and in very 

nearly identical terms in the Communications Act of 1934, regarding 
common carriers by wire and radio.” 


The limitations of spectrum space create the circumstance that 
only one frequency can be made available in the area of Santa Ana, 
California, for the sort of signalling service proposed by the competing 
applicants in this case. R. 562, 588. Given that circumstance, the 
Commission preferred the intervenor's proposal over the appellant's 
proposal on finding that the former offered two advantages to the public ~ 
lower rates, and a system designed to serve four times the number of 
persons to be served under the appellant's proposal — the very factors 
shown to be at the root of common carrier regulation. R! 592. It is 
difficult to know how the Commission could have done otherwise. 
Telanserphone, Inc. v. FCC, 97 U.S. App. D.C. 398, 231 F.2d 732 (1956); 
Quad Cities-Twin Cities Service, 24 CAB 654 (1957). 


0 


CONTRARY TO APPELLANT'S ASSERTION , THE COMMISSION'S 
DECISION WAS BASED ON SUBSTANTIAL EVIDENCE OF RECORD 


The appellant asserts that the "record in the proceeding is barren 
of evidence to show the subscriber potential in Santa Ana." App. Br. 8. 
This assertion is simply untrue. First, the evidence showed and the 
Commission found that the primary service area of the station proposed 
by the intervenor would enclose 667 square miles and a population of 
756,992, that the appellant's proposal would serve 621 square miles 
and 716,654 persons, that no one-way signalling service is available 
to the whole of those areas, that the two existing facilities serving 
portions of those areas originate from outside them, in Los Angeles, 


and that telephone calls from the Santa Ana area to Los Angeles involve 


2 Supra, pp. 2-3. 
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substantial toll charges above the rate for local calls. R. 355, 562, 564, 
569. These facts alone are sufficient to support a finding that there is 
a need for the service proposed, and that the need is of far greater 
dimension than the system of either applicant could satisfy. Beyond 
this, however, the evidence also showed and the Commission found 

that the intervenor, on the basis of his experience in the operation of 
telephone answering services, had identified, as potential subscribers, 
6,052 persons and firms engaged in 111 different businesses and 
professions in the Santa Ana area. R. 357-9, 581-2. No party under- 
took to challenge or to refute these findings. Finally, the record shows 
and the Commission found that the intervenor conducted a formal survey 
to gather further evidence of the demand in the area for paging service, 


and that, of a sample of 151 potential subscribers surveyed, 13% said 


they would want the service as soon as it is available, 61% indicated 
that they believed the service would be helpful to them and wished to 
see it established, and 26% indicated no interest. R. 356, 360-1, 582. 


The foregoing reveals ample evidence of need and demand for 
the proposed service in the Santa Ana area, and it serves to reinforce 
the Commission's conclusion that the single frequency available 
must be used to serve the basic needs of a larger number of people 
rather than the refined needs of a smaller number. R. 592. The Court 
may not upset a conclusion so clearly within the experiences and the 
expertise of the Commission and so well substantiated on the record. 
Scripps-Howard Radio Inc. v. FCC, 89 U.S. App. D.C. 13, 189 F.2d 677 
(1951); United Air Lines, Inc. v. CAB, 81 U.S. App. D.C. 89, 155 F.2d 
169 (1946) , California Inland Broadcasting Co.,11 RR 257, 265 (1953). 


yan 


CONTRARY TO APPELLANT'S ASSERTION THE COMMISSION) DID 
CONSIDER ALL COMPARATIVE FACTORS URGED AND DEALT 
WITH THEM PROPERLY 


The appellant complains that the Commission acted "lon the basis 
of one selected factor to the exclusion of other comparative criteria." 
App. Br. 11. This assertion is untrue. The fact is that the Commission 
received evidence on, and made detailed findings of fact on, all the ele- 
ments of comparison urged by both the appellant and the intervenor. ? 
R. 580-7, 591-2. The Commission's conclusion was that, except for the 
factors of rates and the number of people to be served, the differences 
revealed between the two applicants were de minimus. R. 666. The 
Commission also held that all the other comparative factors urged are 


immaterial in light of the overriding importance to the public interest 


of the factors of rates and the number of persons to be served. R. 592, 
666. Thus, the appellant may not fairly argue that the Commission 
"ignored" the differences between the applicants. App. Br. 11. It may 
be that the appellant's true complaint is that the Commission did not 
ascribe to the comparative factors urged by the appellant the weight to 
which the appellant believes them entitled. If so, the appellant has done 
nothing to make that point persuasively here, and there is nothing in 


The appellant asserted preferences on the grounds that (a) he is more experi- 
enced in radio operation, (b) he would give more supervision to the operation, and 
(c) the intervenor testified inconsistently regarding his employment of a private 
detective to inquire about the adherence of the appellant to its published rates. 

- 1243-6. On the other hand, the intervenor asserted preferences on the grounds 
that (a) the appellant could not devote the time required for the proposed operation, 
(b) the intervenor made detailed plans for promoting the new service and the 
appellant made none, (c) the intervenor's signal would reach 40,338 [persons more 
than would the signal of the appellant, (d) the Commission's records reveal a 
pattern of carelessness, irresponsibility, and misrepresentations in various past 
filings by the appellant, (e) the appellant has been unable to retain a stable staff of 
employees, and (f) the appellant was found by the Department of Labor to be 
guilty of a violation of the Fair Labor Standards Act. R. 1065-76. 
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the Commission's decision to cause the Court to believe that the 
Commission acted arbitrarily in this regard. The intervenor himself 
might wish that the Commission had given greater weight to the 


comparative advantages he urged in his own behalf, but this is no ground 


for asserting that the Commission ignored those factors. 


CONCLUSION 


In light of the foregoing considerations, the decision and order of 
the Federal Communications Commission herein appealed from should 
be found proper in all respects and should be affirmed. 


Respectfully submitted, 


SEYMOUR M. CHASE 


Wyatt Building 
Washington 5, D.C. 


Attorney for Intervenor. 


April 25, 1961 


